UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF VERMONT

AMERICAN BOOKSELLERSFOUNDATION

FOR FREE EXPRESS ON; AMERICAN CIVIL
LIBERTIESUNION OF VERMONT; ASSOCIATION
OF AMERICAN PUBLISHERS; FREEDOM TO READ
FOUNDATION; NATIONAL ASSOCIATION OF
RECORDING MERCHANDISERS; NORTHSHIRE
INFORMATION, INC.; PSINET INC.; RECORDING
INDUSTRY ASSOCIATION OF AMERICA, INC;;
THE SEXUAL HEALTH NETWORK, INC.,

Plaintiffs,

V. Civil No.

HOWARD DEAN, in hisofficial capacity as
GOVERNOR OF THE STATE OF VERMONT;
WILLIAM H. SORRELL, in hisofficial

capacity as ATTORNEY GENERAL OF THE

STATE OF VERMONT; LAUREN BOWERMAN,
DAN M. DAVIS, KEITH W. FLYNN, DALE O. GRAY,
JAMESA. HUGHES, VINCENT ILLUZZI,

JAMESD. McKNIGHT, JAMES P. MONGEON,
JOEL W. PAGE, JOHN T. QUINN, GEORGE E. RICE,
ROBERT L. SAND, TERRY J. TRONO,

and WILLIAM D. WRIGHT, in their official capacities
asVERMONT STATE'SATTORNEYS,

Defendants.

COMPLAINT FOR DECLARATORY AND INJUNCTIVE RELIEF

PRELIMINARY STATEMENT
1. TheState of Vermont has enacted a broad censorship law that imposes severe

content-based restrictions on the availability, digplay, and dissemination of conditutionaly-
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protected speech on the Internet by making it acrimeto “sdll, lend, digtribute, or give avay” a
variety of materias that are * communicated, transmitted, or stored dectronicaly” and thet are
“harmful to minors.” 1999 Vt. Acts & Resolves 124 (amending 13 V.S.A. §2802(a)).

2. The United States Supreme Court invaidated asmilar federa law on First
Amendment groundsin Reno v. ACLU, 521 U.S. 844 (1997), aff'g929 F. Supp. 824 (E.D.Pa
1996), and the Third Circuit enjoined enforcement of a second federd law on First Amendment
groundsin ACLU v. Reno, 217 F.3d 162 (3" Cir. 2000), &f'g 31 F. Supp. 2d 473 (E.D. Pa.
1999). In addition, four state laws containing Smilar content-based restrictions have now been

struck down or enjoined as uncongtitutiond. PSINet, Inc. v. Chapman, 108 F. Supp. 2d 611

(W.D. Va 2000); Cyberspace Communications, Inc. v. Engler, No. 99-2064, 2000 WL 176992

(6™ Cir. 2000), &f' 955 F. Supp. 2d 737 (E.D. Mich. 1999); ACLU v. Johnson, 194 F.3d 1149

(10" Cir. 1999), &f'g4 F. Supp. 2d 1024 (D.N.M. 1998); American Library Association v.

Pataki, 969 F. Supp. 160 (S.D.N.Y. 1997).

3. Neverthdess, on May 18, 2000, defendant Governor Howard Dean signed into law
Act 124, “An Act Relating to Internet Crimes,” which is condtitutionally unsound. Section 7—
the portion of Act 124 chdlenged by this Complaint—amended 13 V.S.A. § 2802(a). 1999 Vt.
Acts & Resolves 124. Section 7 of Act 124 isreferred to in this Complaint as “the Act.” Exhibit
A attached hereto is a copy of rdevant sections of Act 124. Exhibit B attached hereto is a copy
of 13V.S.A. §2802(a) and 13 V.SA. § 2, asamended by Act 124. Exhibit C attached hereto is
acopy of 13 V.SA § 2801, which defines terms used in section 2802(a).

4. TheAct took effect on July 1, 2000.

5. Under the Act, any nudity or sexua conduct can potentidly be crimind if

communicated on the Internet and accessible in Vermont, so long as someone findsiit to be
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“harmful to minors’ under the Act’s broad definition. This could include certain vinyl record
abum covers displayed on one of plaintiff Northshire Information, Inc.’s Web site, or adetailed,
educationd description of sexud activity contained on plaintiff The Sexud Hedth Network’s
Web site.

6. Sincedl gpeech on the Internet is accessible in Vermont, regardless of the
geographica location of the person who posted it, the Act threstens Internet users nationwide
and even worldwide. Thisthresat is underscored by aVermont crimina statute governing crimes
committed partly outside of the state, which provides that “a crime committed by means of
electronic communication . . . [may] be considered to have been committed” at the place where
the electronic communication was received, even if al of the other necessary predicatesto the
crime occurred elsewhere. 13 V.SA. 82 (asamended by Act 124, § 1). Thisaction seeksto
have the Act declared facidly uncondtitutiona and void, and to have the State enjoined from
enforcing the Act, by reason of the First and Fourteenth Amendments to, and the Commerce
Clause of, the United States Constitution.

7. The Act regulates speech on the Internet. The Internet represents the most
participatory marketplace of mass speech yet developed. It isin many ways afar more speech
enhancing medium than radio, televison, print, the mails, or the proverbid village green.
Hundreds of millions of people can now engage in interactive communication on anationd and
global scae via computer networks that are connected to the Internet. The Internet enables
average citizens, with afew smpletools and at avery low cog, to participate in loca or
worldwide conversations, publish an online newspaper, distribute an eectronic pamphlet, and
communicate with a broader audience than ever before possible. The Internet also provides

millions of users with access to avast range of information and resources. Internet users are far
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from passive ligeners—rather, they are empowered by the Internet to seek out exactly the
information they need and to respond with their own communiceation if desired.

8. Because of the way the Internet works, the Act’s prohibition on digtributing to minors
materid that is“communicated, transmitted, or stored dectronicaly” and thet is*“harmful to
minors’ effectively bans didtribution of that same materid to adults.

9. The Act targets speech that is condtitutionally protected for adults. Thisincludes, for
example, valuable works of literature and art, safer sex information, examples of popular culture,
and awide range of robust human discourse about current issues and persond matters that may
include provocative or sexudly oriented language and images.

10. Theinevitable effect of the Act, if permitted to stand, will be that Internet content
providerswill limit the range of their speech, because there are no reasonable technologica
means that enable users of the Internet to ascertain the age of persons who access their
communications, or to restrict or prevent access by minorsto certain content. Consequently, the
Act reduces adult speakers and usersin cyberspace to reading and communicating only materia
thet is suitable for young children.

11. In addition, the Act prohibits speech that is vauable and congtitutionaly protected for
minors, especidly older minors.

12. The speech a issue in this case does not include obscenity, child pornography, speech
used to entice or lure minors into inappropriate activity, or harassing speech.

13. Plaintiffs represent a broad range of individuas and entities who are speskers, content
providers and access providers on the Internet. Plaintiffs post and discuss content including
resources on AIDS prevention, visud art and images, literature, and books and resources for gay

and leshian youth.
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14. In addition, the Act violates the Commerce Clause of the United States Congtitution
because it regulates commerce occurring wholly outside of the State of Vermont, because it
imposes an impermissble burden on interstate and foreign commerce, and because it subjects
interstate use of the Internet to inconsstent ate regulations. An online user outside of Vermont
cannot know whether someone in Vermont might download his or her content posted on the
Web; consequently, the user must comply with Vermont law or face the threat of crimind
prosecution.

15. The Act violates the Firgt and Fourteenth Amendment rights of plaintiffs, their
members, their users, and tens of millions of other speakers and users of the Internet and
threstens them with irreparable harm. The Act dso violates the Commerce Clause of the United
States Condgtitution as set forth in Paragraph 14.

16. Pantiffs seek injunctive rdief prohibiting enforcement of the Act.

JURISDICTION AND VENUE

17. This case arises under the U.S. Condtitution and the laws of the United States and
presents afedera question within this Court’sjurisdiction under Article 11 of the Congtitution
and 28 U.S.C. § 1331 and 28 U.S.C. § 1343(3). It seeks remedies under 28 U.S.C. 88 2201 and
2202, 42 U.S.C. 88 1983 and 1988, and F.C.R.P. 65.

18. Venueis proper in this district under 28 U.S.C. § 1391(b).

THE PARTIES

19. Plaintiff AMERICAN BOOKSELLERS FOUNDATION FOR FREE EXPRESSION
(“ABFFE") was organized as a not-for-profit organization by the American Booksdlers
Association in 1990 to inform and educate booksdllers, other members of the book industry, and

the public about the dangers of censorship and to promote and protect the free expresson of
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ideas, particularly freedom in the choice of reading materids. ABFFE isincorporated in
Deaware and has its principal place of busnessin New York City. ABFFE, most of whose
members are bookstoresin the United States, sues on its own behaf, on behdf of its members
who use online computer communications systems, and on behdf of the patrons of their member
bookstores.

20. Plaintiff AMERICAN CIVIL LIBERTIESUNION OF VERMONT (*ACLU of
Vermont”) isthe Vermont affiliate of the American Civil Liberties Union, anaionwide,
nonpartisan organization of nearly 300,000 members dedicated to defending the principles of
liberty and equdity embodied in the Condtitution, including the Bill of Rights. The ACLU of
Vermont isincorporated in Vermont and has its principa place of busnessin Montpelier. The
ACLU of Vermont sues on its own behdf, on behdf of others who use its online computer
communications systems, and on behaf of its members who use online computer
communications systems. The ACLU of Vermont maintains a Web Ste a

http//members.aol.com/acluvt/homehtml.

21. Faintiff ASSOCIATION OF AMERICAN PUBLISHERS, INC. (“AAP’) isthe
national association of the United States book publishing industry. AAP' s gpproximately 300
members include most of the magjor commercid book publishersin the United States, aswell as
smdler and non-profit publishers, univeraty presses and scholarly associations. AAP members
publish hardcover and paperback books in every field and arange of educational materids for
the e ementary, secondary, post-secondary and professond markets. Members of AAP adso
produce computer software and eectronic products and services. AAPisincorporated in New
York, and hasits principa places of busnessin New York City and in the Digtrict of Columbia

AAP represents an industry whose very existence depends on the free exercise of rights
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guaranteed by the Fird Amendment. AAP sues on its own behdf, on behdf of its members who
use online computer communications systems, and on behdf of the readers of its members
books.

22. Plaintiff FREEDOM TO READ FOUNDATION, INC. (“FTRF") isanon-profit
membership organization established in 1969 by the America Library Association to promote
and defend First Amendment rights, to foster libraries as inditutions fulfilling the promise of the
Firs Amendment for every citizen, to support the rights of librariesto include in their collections
and make available to the public any work they may legdly acquire and to set legd precedent for
the freedom to read on behdf of dl citizens. FTRF isincorporated in lllinois and hasits
principa place of busnessin Chicago. FTRF sues on its own behdf, on behdf of its members
who use online computer communications systems, and on behdf of the patrons of its member
libraries.

23. Hantiff NATIONAL ASSOCIATION OF RECORDING MERCHANDISERS
(“NARM”) isan internationa trade association whose more than 1,000 members include
recorded entertainment retailers, wholesaers, distributors and manufacturers, many of whom
conduct business over the Internet. NARM isincorporated in Delaware and hasiits principa
place of businessin Marlton, New Jersey. NARM sues on its own behalf, on behdf of its
members who use online computer communications systems, and on behdf of thelir consumers.

24. Fantiff NORTHSHIRE INFORMATION, INC. (“Northshire”) operates two
bookstores in Manchester Center, Vermont. They carry a broad range of books and recordings.
Northshire S0 operates a Web ste, with various divisons, on which vistors may obtain
information, both written and pictoria, about Northshire and the books and music thet it has

available. The addresses of the Web site include www.northshire.com, www.vinylbarn.com,
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www..V ermontbooks.com, www.V ermontbookstore.com, www.whyvermont.com, and

www.usedbooks.northshire.com. Some of the books and recordings described and discussed on

the Web ste rdate to sexud themes and topics, and some of the pictures shown on the Ste may
be considered by some to be “harmful to minors.” Northshire isincorporated in Vermont and its
principal place of busnessisin Manchester Center. Northshire sues on its own behalf and on
behdf of usersof itsSte.

25. Plantiff PSINET INC. (“PSINet”) is one of the world’ slargest providers of Internet-
related communications services for busness. PSINet's services include the retail provision of
Internet access to business and consumer markets, the wholesale provision of did-up aswel as
dedicated high-speed Internet access to other Internet service providers and telecommunications
carriers, Web hogting and application services (such as éectronic mail and Internet faxing),
electronic commerce solutions, voice-over-1P (Internet Protocol), live audio/video, and other
Internet Protocol-based applications. These services are used by tens of thousands of
commercia accounts worldwide including a broad range of amdl, medium-sized, and Fortune
500 businesses, as well as government agencies, nonprofit organizations, and educationd
inditutions. PSINet sues on its own behaf and on behdf of its customers.

26. Plaintiff RECORDING INDUSTRY ASSOCIATION OF AMERICA, INC.
(“RIAA”) is atrade association whose member companies produce, manufacture and distribute
over 90% of the sound recordings sold in the United States. The RIAA is committed to
protecting the free expression rights of its member companies. RIAA isincorporated in New
York, and hasits principd office in the Didrict of Columbia. RIAA sues on its own behdf, on
behdf of its members who use computer communications systems, and on behdf of listenersto

its members recordings.
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27. Fantiff THE SEXUAL HEALTH NETWORK, INC., (“the Sexuad Hedth
Network™) isasmall, Internet-based company incorporated in the State of Delaware. It

maintains aWeb dte at http://mwvw.Sexudhedth.com The Sexua Health Network was founded

in May, 1996 by Dr. Mitchell Tepper while he was working on his doctora dissertation at the
Universty of Pennsylvania Program in Human Sexudity Education. Dr. Tepper dso hasa
Madter in Public Health degree from the Y ae University School of Medicine. Mr. Tepper is
currently the President of the Sexua Health Network. The Sexual Health Network is dedicated
to providing easy access to sexuality information, education, and other sexuality resources for
people with disability, chronic illness, or other health-related problems. The Sexud Hedlth
Network sues on its own behalf and on behaf of users of Sexuahealth.com on the World Wide
Web.

28. Defendant HOWARD DEAN is the governor of the State of Vermont and issued in
his officia cagpacity as such. Heis vested with the executive power of the State of Vermont and
has the duty to ensure that the laws of the State of Vermont are faithfully executed. Pursuant to
this executive power, Howard Dean signed the Act into law on May 18, 2000.

29. Defendant WILLIAM H. SORRELL isthe Attorney Generd of the State of Vermont
and issued in his officid capacity as such. Heisthe chief law enforcement officer of the State
of Vermont. Attorney Generd Sorrell retains generd prosecutoria authority to ensure thet the
laws (including the Act) are faithfully executed, and has Satewide authority to prosecute
criminal cases. Pursuant to 3 V.SA. § 152, defendant Sorrell “may represent the state in dl civil
and crimina matters,” and pursuant to 3 V.SA. 8 153 (a), “shdl have the genera supervison of

crimina prosecutions,” including those under the Act.
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30. Defendants LAUREN BOWERMAN, DAN M. DAVIS, KEITH W. FLYNN, DALE
O. GRAY, JAMES A. HUGHES, VINCENT ILLUZZI, JAMES D. McKNIGHT, JAMES P.
MONGEON, JOEL W. PAGE, JOHN T. QUINN, GEORGE E. RICE, ROBERT L. SAND,
TERRY J. TRONO, and WILLIAM D. WRIGHT are State' s Attorneysfor al of the countiesin
Vermont and are sued in thar officid capacities as such. They have authority concomitant with

that of Attorney Genera Sorrell to prosecute crimind violations in their respective counties.

FACTS

Thelnternet Generally

31. Thelnternet is a decentraized, locd medium of communication thet links people,
ingtitutions, corporations and governments around the world. It isagiant computer network that
interconnects innumerable smdler groups of linked computer networks and individua
computers. While estimates are difficult due to its congtant and rapid growth, the Internet is
currently believed to connect more than 159 countries and close to 322 million users worldwide.
Andydts project that the Internet will grow to 490 million users by the year 2002. In addition,
approximately 84% of al Internet users use e-mail. In 1998, 34 trillion e-mail messages were
sent in the U.S—over 9.3 hillion messages a day.

32. Becausethe Internet merdly links together numerous individua computers and
computer networks, no single entity or group of entities controls the materia made available on
the Internet or limits the ability of others to access such materids. Rather, the range of digitd
information available to Internet users—which includes text, images, sound and video—is
individualy crested, maintained, controlled and located on millions of separate individua

computers around the world.

10
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33. The Internet presents extremely low entry barriers to anyone who wishes to provide
or digtribute information or gain accessto it. Unlike televison, cable, radio, newspapers,
magazines or books, the Internet provides the average citizen with an affordable means for
communicating with, ng and posting content to a worldwide audience.

How People Access the | nter net

34. Individuas have severd easy means of gaining access to computer communicetions
systemsin generd, and to the Internet in particular. Many educationd inditutions, businesses,
and loca communities maintain a computer network linked directly to the Internet and engble
usersto eadly gain accessto the network.

35. Many libraries provide their patrons with free access to the Internet through
computers located at the library. Some libraries dso host online discussion groups and chat
rooms. Many libraries dso post their card catadogs and online versons of materid from their
collections.

36. Internet service providers (“1SPs’) dlow subscribersto did onto the Internet by using
amodem and a persona computer to access computer networks that are linked directly to the
Internet. Some | SPs charge a monthly fee ranging from $15-50 monthly, but some provide their
users with free or very low-cost Internet access.

37. Nationd “commercid online services,” such as America Online, serve as |SPs and
aso provide subscribers with additiona services, including access to extengve content within
their own proprietary networks.

Ways of Exchanging | nformation on the | nter net

38. Most Internet users select user names, e-mail addresses, or both that alow themto log

on to the Internet and to communicate with other users. Many user names are pseudonyms or

11
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pen names that often provide users with a digtinct online identity and help to preserve their
anonymity and privacy. America Online dlows every subscriber to use up to six different
“screen names,” which may be used for different family members or for separate pseudonyms by
anindividua. The user name and e-mall address are the only indicators of the user’ sidentity;
thet is, persons communicating with the user will only know them by their user name and e-mll
address (unless the user choosesto reved other persona information).

39. Once an individud sgns on to the Internet, there are awide variety of methods for
communicating and exchanging information with other users.
E-Mail

40. The amplest and perhaps most widely used method of communication on the Internet
isviaeectronic mail, commonly referred to as“e-mail.” Using one of dozens of available
“mailers’—software cgpable of reading and writing an e-mal—a user is able to address and
transmit via computer a message to a pecific individua or group of individuas who have e-mal
addresses.

Discussion Groups, M ailing Lists, and Chat Rooms

41. Online discussion groups are another of the most popular forms of communicetion via
computer network. Discussion groups alow users of computer networks to post messages onto a
public computerized bulletin board and to read and respond to messages posted by othersin the
discussion group. Discussion groups have been organized on many different computer networks
and cover virtudly every topic imaginable. Discussion groups can be formed by individuas,
inditutions or organizations, or by particular computer networks.

42. "USENET” news groups are a very popular set of bulletin board discussion groups

available on the Internet and other networks. Currently there are USENET news groups on more

12
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than 30,000 different subjects, and over 100,000 new messages are posted to these groups each
day.

43. Smilarly, users dso can communicate within a group by subscribing to automated
eectronic mailing ligts that dlow any subscriber to amailing list to post a particular message that
isthen automatically distributed to al of the other subscribers on thet list. Theselistsare
sometimes caled “mail exploders’ or “ligt servs”

44. " Chat rooms’ dso dlow users to engage in Smultaneous conversations with another
user or group of users by typing messages and reading the messages typed by others participating
inthe“chat.” Chat rooms are available on the Internet and on commercid online services.
Although chat rooms are often set up by particular organizations or networks, any individual user
can start an online “chat.”

45. Online discussion groups, mailing lists, and chat rooms create an entirely new globa
public forum—a cyberspace village green—where people can associate and communicate with
others who have common interests, and engage in discussion or debate on every imaginable
topic.

TheWorld Wide Web

46. The World Wide Web (the “Web") is the most popular way to provide and retrieve
information on the Internet. Anyone with access to the Internet and proper software can create
“Web pages’ or “home pages’ which may contain many different types of digita information—
text, images, sound, and even video. The Web comprises millions of separate “Web stes’ that
display content provided by particular persons or organizations. Any Internet user anywherein
the world with the proper software can create her own Web page, view Web pages posted by

others, and then read text, look at images and video, and listen to sounds posted at these Sites.

13
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47. The Web servesin part as a globd, online repository of knowledge, containing
information from a diverse array of sources, which is easly accessible to Internet users around
the world. Though information on the Web is contained on individual computers, each of these
computersis connected to the Internet through Web protocols that dlow the informeation on the
Web to become part of asingle body of knowledge accessible by al Web users.

48. Many large corporations, banks, brokerage houses, newspapers and magazines now
provide online editions of their publications and reports on the Web or operate independent Web
gtes. Many government agencies and courts also use the Web to disseminate information to the
public. For example, defendants Howard Dean and William Sorrdll have posted Internet Web
gtes containing information available to the public. In addition, many individua users and smal
community organizations have established individuaized home pages on the Web that provide
information of interest to members of the particular organization, communities, and other
individuals.

49. To gain access to the information available on the Web, a person generdly usesa
Web “browser” —software such as Netscape Navigator or Internet Explorer—to display, print
and download documents that are formatted in the standard Web formetting language. Each
document on the Web has an address that allows usersto find and retrieveit.

50. Most Web documents also contain “links.” These are short sections of text or image
that refer and link to another document. Typicaly the linked text is blue or underlined when
displayed, and when sdlected by the user on her computer screen, the referenced document is
automaticaly displayed, wherever in the world it actualy is stored. Links, for example, are used
to lead from overview documents to more detailed documents on the same Web site, from tables

of contents to particular pages, and from text to cross-references, footnotes, and other forms of

14
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information. For example, the Nationd ACLU’s Web page provides links to severa other Web
pages aso offered by the ACLU, including issue pages such as “Immigrants Rights’ and
Leshian and Gay Rights,” aswell as advocacy pages such as*“In the Courts.”

51. Links may aso take the user from the origind Web ste to another Web Steon a
different computer connected to the Internet, a computer that may be located in a different area
of the country, or even theworld. For example, the Nationd ACLU has a Web page about its
Reproductive Freedom Project which aso includes links to smilar resources elsewhere on the
Web, including the Web pages of Planned Parenthood and the Nationa Organization of Women.
While linking to these Web sites from the ACLU Web sSite appears seamless from the user’s
point of view, in fact these Web sites are each located on entirely separate computers thet are not
maintained or controlled by the ACLU.

52. Through the use of these links from one computer to another, from one document to
another, the Web for the first time unifies the diverse and voluminous information made
avalable by millions of users on the Internet into a single body of knowledge that can be
searched and accessed.

53. A number of “search engines’ and directories—such as Y ahoo, AltaVida,
WebCrawler, and Lycos—are available free of charge to help users navigate the World Wide
Web. Once a user has accessed the search service, he or she smply typesaword or string of
words as a search request and the search engine provides alist of sites that match the search
gring.

54. As can be seen from the various ways that people can exchange information and
communicate viathis new technology, the Internet is “interactive’ in ways that distinguish it

from traditiond communication media. For instance, users are not passve recaivers of

15
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information as with televison and radio; rather, auser can easily respond to the materia he or
sherecaves or viewsonline. In addition, “interactivity” meansthat Internet users must actively
seek out with specificity the information they wish to retrieve and the kinds of communications

in which they wish to engage. For example, a user wishing to read articles posted to a
newsgroup must log on to the Internet and then connect to a USENET server, sdlect the relevant
group, review the relevant header lines—which provide brief content descriptions—for each
message, and then access a particular message to read its content. Similarly, to gain accessto
materia on the World Wide Web, a user must know and type the address of arelevant Site or
find the Ste by typing ardevant search gtring in one of severd available search engines or by
activating aWeb gtelink.

The Range of Content Available on the I nter net

55. The information made available on the Internet is as diverse as human thought.
Content on the Internet is provided by the millions of Internet users worldwide, and the content
ranges from academic writings, to humor, to art, to literature, to medica information, to music,
to news, to movie dips, and to human sexudity. For example, on the Internet one can view the
full text of the Bible, dl of the works of Shakespeare, and numerous other classic works of
literature. One can browse through paintings from museums around the world, view in detall
images of the ceiling of the Sitine Chapd, or hear sdections from the latest rgp music dbums.
At any onetime, the Internet serves as the communication medium for literdly hundreds of
thousands of globa conversations, political debates, and socid dialogues.

56. Although the overwhelming mgjority of the information on the Internet does not
involve nudity or sexud activity, such materid is available on the Internet. For example, an

Internet user can read online John Cleland' s eighteenth century noved, Fanny Hill: Memoairs of a
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Woman of Pleasure; view the digital photography of Diane Fengter; receive ingructions on how

to practice safer sex; participate in a question and answer forum on methods for enhancing

sexual experiences,; and exchange e-mail about a popular new rap music lyric. Much of this

materid issmilar, if not identicd, to materia that is routindy discussed in cafes and on the

street corners, and that is distributed through libraries, bookstores, record stores, and newsstands.

The Statutory L anquage at | ssue

57. On May 18, 2000, defendant Governor Howard Dean signed into law Act 124 87

(referred to in this Complaint as “the Act”), effective July 1, 2000, amending 13V.SA. 8

2802(a) (“Disseminating indecent materia to minors’).

58. The Act provides asfollows:

13V.SA. §2802(a) is amended to read:

@ No person may, with knowledge of its character and content, sdll,
lend, digtribute or give away to a minor:

N

)

Any picture, photograph, drawing, sculpture, motion
picture film, or smilar visua representation or image,
including any such representation or image which is
communicated, transmitted, or stored dectronicdly, of a
person or portion of the human body which depicts nudity,
sexua conduct or sado-masochigtic abuse and which is
harmful to minors, or

Any book, pamphlet, magazine, printed matter however
reproduced, or sound recording which contains any matter
enumerated in subdivison (1) of this subsection, or explicit
and detailed verba descriptions or narrative accounts of
sexual excitement, sexua conduct or sado-masochistic
abuse and which, taken asawhole, is harmful to minors.

1999 Vt. Acts & Resolves 124 (redlines and strikeouts omitted).

59. The term “harmful to minors’ is defined by 13. V.S.A. § 2801(6), which provides:

17088200\V-3
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"Harmful to minors' means that quality of any description or
representation, in whatever form, of nudity, sexua conduct, sexud
excitement, or sado-masochidtic abuse, wheniit:

(A) Predominantly gppedsto the prurient, shameful or morbid interest of
minors, and

(B) Is patently offendgve to prevailing sandards in the adult community in
the state of Vermont as awhole with respect to what is suitable materid
for minors; and

(C) Istaken asawhole, lacks serious literary, artistic, political, or
scientific value, for minors.

60. “Minor” is defined as “any person less than eighteen yearsold.” 13V.SA. 8
2801(1).

61. Vermont law has broadly defined the materid that may be “harmful to minors.” For
example, “nudity” is defined as “the showing of the human mae or femae genitas, pubic area or
buttocks with less than a full opague covering, or the showing of the femae breast with lessthan
afully opague covering of any portion thereof below the top of the nipple, or the depiction of
covered mae genitalsin adiscernibly turgid state.” 13 V.SA. 8§ 2801(2). Ancther exampleis
the expangve definition of “sexua conduct,” which is defined as “acts of masturbation,
homosexudlity, sexud intercourse, or physica contact with a person’s clothed or unclothed
genitals, pubic area, buttocks, or, if such person be afemae, breast.” 13 V.SA. § 2801(3). It
appears that a mere kiss between two women, or a person placing a hand on a clothed buttock,
condtitutes “sexud conduct” and that making available a picture of this type could condtitute a
misdemeanor under the Act.

62. Under 13 V.SA. 8 2805(a), “[a] person who engages in conduct prohibited by section

2802 . . . is presumed to do so with knowledge of the character and content of the materia.”
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63. 13 V.S A § 2805(b) attempts to provide defensesto liability under the Act, stating
thet it is an affirmative defense:

(1) Thet the minor as to whom the offenseis dleged to have been committed exhibited to

the accused a draft card, driver's license, birth certificate or other officia or apparently

officid document purporting to establish that the minor was eighteen years of age or
older; or

(2) That the defendant wasin a parental or guardianship relationship with the
minor; or that the minor was accompanied by a parent or lega guardian; or

(3) That the defendant was a bona fide school, museum or public library, or was a
person acting in the course of his employment as an employee or officid of such
organization or of aretall outlet affiliated with and serving the educationa

purpose of such organization.

64. Since there is no way for online speakers to check age-verifying documents of
persons who access their content, however, subsection 1 of section 2805(b) provides little or no
defense for prosecutions under the Act. Even if online speskers had the ability to determine
whether someone ng their content was aminor, they would have no way of knowing
whether the minor was accompanied by a parent or legd guardian; therefore, subsection 2 dso
falsasadefense. The defense provided in subsection 3 gpplies only to alimited number of
gpeakers. Thus, the vast mgjority of online speakers are faced with the threet of crimind
prosecutions againgt which they have no affirmative defenses.

65. A violation of the Act is punishable by imprisonment of not more than one year or a
fine of not more than $1,000, or both. See 13 V.S.A. § 2807. A viodlation therefore congtitutes a
misdemeanor. See 13V.SA. § 1.

66. 13 V.SAA. § 2810 further provides that “[w]henever a prosecuting officer within this
date has cause to bdieve that any person isengaging in or is about to engage in this sate in

conduct prohibited by this chapter, hemay . . . seek[] adeclaratory judgment that the materia

involved isin fact harmful to minors and seek[] an injunction againgt the prohibited conduct.”
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67. Act 124 also amended 13 V.SA. 8§ 2, adding that “[a] crime committed by means of
an eectronic communication, including a telephonic communication, shal be consdered to have
been committed at ether the place where the communication originated or the place where it was
received.” 1999 Vt. Acts & Resolves 124 § 1. This provision, in combingtion with the Act,
alowsthe state of Vermont to punish out-of-state speskers whose alegedly harmful content is
“recaived’ by aminor in Vermont.

The Act’s I mpact on Internet Speech

68. Because of the nature of the Internet, the Act bans certain condtitutiondly protected

gpeech among adults.

69. The United States Congress and the states of New Mexico, Virginia, and Michigan
previoudy enacted laws smilar to the Act, which were ether held uncondtitutiona or enjoined
on Firs Amendment grounds. Reno v. ACLU, supra at 12; ACLU v. Reno, supra at 2; ACLU
v. Johnson, supra at 1 2; PSIN€t, Inc. v. Chapman, supra at i 2; Cybergpace Communicationsv.

Engler, supra at 1 2.

70. Speech on the Internet is generdly available to anyone with access to this technology.
Anyone who pogts content to the Web, chat rooms, mailing lists, and discussion groups makes it
automaticaly available to al users worldwide, including minors. Because minors have accessto
al of these forums, any “harmful to minors’ communication in these forums could be punishable
under the Act. Knowledge that the recipient isaminor is not required under the Act, and
knowledge of the “ character and content” of the materid is presumed. Due to the very nature of
the Internet, virtualy every communication on the Internet may potentialy be received by a

minor and therefore may potentially be the basis for prosecution.
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71. Because many of thetermsin the Act are overbroad, the Act further chills the speech
of content providers on the Web. For example, the Act fails to digtinguish between materia that
is“harmful” for older as opposed to younger minors.

72. Further, the reference to “ prevailing sandards in the adult community in the State of
Vermont as awhole with respect to what is suitable materia for minors’ is overbroad because,
due to the borderless nature of the Internet, it effectively imposes Vermont standards on content
providers and usersin dl other states even if other states have more libera standards regarding
what is consgdered “harmful to minors.” As a consequence, content providers and users of the
Web will likely err on the side of caution and not post content on the Web that they would
otherwise have posted. In thisway, the Act chills speech on the Web and thus causes irreparable
harm to the Firt Amendment freedoms of online speskers.

73. Mogt of the millions of users on the Internet are speakers and content providers
subject to the Act. Anyone who sends an e-mall, participates in a discussion group or chat room,
or maintains a home page on the Web potentialy is subject to the Act because his or her
communication might be accessed by aminor in the State of Vermont. Given the technology of
the Internet, there are no reasonable means for these speakers to ascertain the age of personswho
access their messages, or for restricting or preventing access by minorsto certain content. From
the perspective of these speakers, the information that they make available on the public spaces
of the Internet either must be made available to dl users of the Internet, including users who may
be minors, or it will not be made available & dl.

74. For ingtance, when a user posts a message to a USENET discussion group, it is
automatically distributed to hundreds of thousands of computers around the world, and the

Spesker has no ability to control whom will access his or her message from those computers.
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Similarly, users who communicate on mailing lists have no way to determine the ages of other
subscribersto thelist. Findly, content providers on the Web have no reasonable way to verify
the age of persons who accesstheir Web sites. For these reasons, there is no practical way for
content providers to withhold materid that may be “harmful to minors’—as prohibited by the
Act—from people younger than 18 years old.

75. Moreover, the Act is overbroad because it allows prosecution even if the sender had
no knowledge or reason to know of the recipient’'sage. Although knowledge of the “ character
and content” of the materid is required, knowledge that the recipient isaminor is not required.

76. Because Internet speskers have no meansto restrict minorsin Vermont from
accessing their communications, the Act effectively requires dmost dl discourse on the
| nternet—whether among citizens of Vermont or among users anywhere in the world—to be at a
level suitable for young children. The Act therefore bans an entire category of congtitutionaly
protected speech between and among adults on the Internet.

77. In addition, any person who disagrees with or objects to sexuad content on the Internet
could cause a speaker to be prosecuted under the Act by having a minor view the online speech,
resulting in a“heckler’ sveto” of Internet speech. Further, any person who disagrees with sexua
content on the Internet could cause a speaker to fear prosecution under the Act by claming to be
aminor, whether or not the person actudly is one.

78. The Act aso prohibits older minors from communicating and accessing protected
gpeech. Even if some depictions or discussons of nudity and sexual conduct may be considered
by some to be inappropriate or “harmful” for younger minors, many depictions and

discussons—including safer sex resources—are vauable, at least for older minors.
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79. Even if there were means by which speakers on the Internet could ascertain or verify
the age of persons who receive their content (and there are no such means), requiring usersto
identify themsalves and to disclose persond information in order to dlow verification of age
would prevent Internet users from maintaining their privacy and anonymity on the Internet.

The Act’s Burden on I nter state Commer ce

80. The Act impacts the speech of online speakers across the nation—not just in the State
of Vermont—because it isimpossible for Internet users to determine the geographic location of
persons who access their information. Internet users e sewhere have no way to determine
whether information posted to the Web, discussion groups, or chat rooms will be accessed by
personsresiding in the State of Vermont. The various Sites on the Internet can be accessed by
anyone in the world; therefore, there is no way for speakers to ensure that residents of Vermont
will not receive their communications. Thus, dl users, even if they do not resde in Vermont or
intend to communicate with resdents of Vermont, must comply with the Act.

81. The interstate reach of the Act is underscored by Act 124's amendment to 13 V.SA.
82. While13V.SA. 8§ 2isnot itself a subject of chalengein this Complaint, the amendments
thereto provide that the Situs of crimes committed by eectronic communication, induding the
transmittal of “harmful to minors’ materid, will be consdered “ ether the place where the
communication originated or where it wasreceived.” Thus, for example, an Internet user in New
Y ork who posts a message to an online discussion group may face prosecution in Vermont, if a
minor in Vermont reads the message.

82. The Act unjudtifiably burdens interstate commerce and regulates conduct that occurs
wholly outsde the State of Vermont. The Act chills speskers outsde of Vermont and curtails

gpeech that occurs wholly outside the borders of Vermont, thereby causing irreparable harm.
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Like the nation’s railways and highways, the Internet is by its nature an ingrument of interstate
commerce. Just as goods and servicestravel over state borders by train and truck, information
flows across state (and national) borders on the Internet. Internet content providersthat are
located outside of Vermont, such as the National ACLU and The Sexuad Hedlth Network, aswell
as people participating in chat rooms, newsgroups, or mail exploders, have no feasible way to
determine whether their information will be accessed or downloaded by someone who is located
inVermont. Just asauser of the Internet cannot identify the age of another user of the Internet,
one aso cannot identify where a particular user or spesker resides, or from where a particular
user may be accessing or downloading information on the Internet. Due to the nature of the
technology, anon-Vermonter, even if he or she has no desire to reach anyone in Vermont, will
be forced to self-censor his or her speech on the Internet in order to comply with the Act and
avoid the possibility thet a minor from Vermont will gain access to this information, thereby
subjecting the spesker to prosecution in Vermont. Therefore, the Act interferes sgnificantly

with the interstate flow of information and with interstate commerce.

83. Moreover, interstate and international computer communications networks—Ilike the
nation’ s raillroads—congtitute an area of the economy and society that particularly demands
uniform rules and regulations. The states of New Y ork, New Mexico, Virginiaand Michigan
previoudy enacted laws smilar to the Act, which were enjoined on Commerce Clause grounds

because of the inconsistent obligations imposed on online speakers across the country. PSINet

Inc. v. Chapman, supra at  2; Cyberspace Communications, Inc. v. Engler, supra at 12; ACLU

v. Johnson, supra at § 2; American Library Association v. Pataki, supra at {1 2; seealso ACLU v.

Reno, 31 F. Supp. 2d 473 (E.D. Pa. 1999), &f'd 217 F.3d 162 (3" Cir. 2000) (declaring federd
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Child On Line Protection Act uncongtitutiona on the ground that it was impossible to determine
“community Sandards’ for the Internet).

84. Because the definition of “harmful to minors’ in 13 V.S.A. §2801(6) dependsin part
upon “ prevailing sandards in the adult community in the State of Vermont asawhole” the Act
effectively imposes regulations on interstate speech thet conflict with the community standards
of other States and their local communities. If each Sate implementsits own regulations, as
Vermont has done, regarding what information can be legaly distributed viathis new
technology, interstate commerce will be greeatly inhibited and disrupted as persons around the
world try to discern what can and cannot be communicated in the many different jurisdictions
connected to these networks.

The I neffectiveness of the Act and the Effectiveness of Alter native M eans

85. Because of the global nature of the Internet, defendants cannot demondtrate that the
Act islikely to reduce the avalability in Vermont of materid that may be “harmful to minors’
on the Internet.

86. It is estimated that approximately 40% of the content provided on the Internet
originates abroad. All of the content on the globd Internet is equaly availableto dl Internet
users worldwide and may be accessed as easily and as chegply as content that originates localy.
Becauseit is not technologicaly possible to prevent content posted abroad from being available
to Internet usersin the State of Vermont, the Act will not accomplish its purported purpose of
keeping ingppropriate content from minorsin Vermont.

87. Conversdy, there are many dternative means that are more effective at asssting

parentsin limiting aminor’ s access to certain materid if desired.
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88. Commercid online services like America Online provide features that subscribers
may use to prevent children from accessing chat rooms and to block access to Web sites and
news groups based on keywords, subject matter, or specific newsgroup. These services dso
offer screening software that blocks messages containing certain words, and tracking and
monitoring software to determine which resources a particular online user, such asachild, has
accessed. They dso offer children-only discussion groups thet are closely monitored by adults.

89. Online users aso can purchase pecid software applications, known as user- based
blocking programs, that enable them to control access to online resources. These gpplications
alow usersto block access to certain resources, to prevent children from giving persona
information to strangers by e-mail or in chat rooms, and to keep alog of dl online activity that
occurs on the home computer.

90. User-based blocking programs are not perfect, both because they fail to screen dl
inappropriate materia and because they inadvertently block vauable Internet Stes. However, a
voluntary decision by concerned parents to use these products for their children condtitutes afar
lessredtrictive dternative than the Act’simposition of crimind penaties for protected speech
upon the universe of Internet users.

The Act’s I mpact on the Plaintiffs

91. Fantiffsinteract with and use the Internet in awide variety of ways, including as
content providers, access providers, and users. The Act burdens plaintiffsin al of these
capacities. Plaintiffs who are users and content providers are subject to the Act. These plaintiffs
fear prosecution under the Act for communicating, sending, displaying, or digtributing materid
that might be deemed by some to be “harmful to minors’ under the Act. They dso fear liability

for materiad posted by othersto their online discussion groups, chat rooms, mailing lists, and
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Web dtes. Plaintiffs have no way to avoid prosecution under the Act and are | eft with two
equally untenable dternatives: (i) risk prosecution under the Act, or (i) attempt to engage in
sdf-censorship and thereby deny adults and older minors access to condtitutionaly protected
meterid.

American Booksdlers Foundation for Free Expresson

92. Paintiff ABFFE has hundreds of booksdller members who are located from coast to
coad, aswell asin the State of Vermont, many of whom sell materias that contain nudity or
descriptions of the nude human body, and which ded frankly with the subject of human
sexudity. ABFFE' s members are not “ adult bookstores.” Many member bookstores use the
Internet and e ectronic communications to obtain information and excerpts of books from
publishers. For example, member booksdllers may review current popular titles such as Nymph

by FrancesaLiaBlock, Pictures & Passon: A Hisiory of Homosexudity in the Visud Artsby

James W. Sadow, and American Pagtoral by Philip Roth, which include passages or images

describing nudity and sexua conduct. Some member bookstores also have their own Web pages
that discuss the contents of books sold in stores.

93. ABFFE members right to learn about, acquire, and distribute materid containing
nudity and sexua conduct, and their patrons' right to purchase such materias, will be serioudy
infringed by the Act if it is not enjoined because ABFFE members and the publishers with whom
they transact business will be forced to sdlf-censor or risk prosecution under the Act.

American Civil Liberties Union of Vermont

94. In addition to their lega advocacy to uphold the Bill of Rights, plaintiff ACLU of
Vermont and the National ACLU have long devoted considerable resources to public education

about civil liberties. Since 1993, the ACLU'’ s public education efforts have included extensve
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online resources that offer eectronic copies of ACLU publications, reports, court briefs, news
releases, and other materia related to the ACLU’ s legdl, legidative, educationa and advocacy
work.

95. The Nationd ACLU maintains its extensive online resources on the Internet’'s World
WideWeb. The ACLU of Vermont's Web site, in addition to offering its own resources,
provides links to the National ACLU’s Web ste. Some of the ACLU’ s online resources contain
sexud subject matter or nudity. Examplesinclude copies of ACLU court briefsin cases
involving arts censorship, obscenity, and discrimination againgt gays and lesbians.

96. The National ACLU aso hosts unmoderated online discussion groups that alow
citizens to discuss and debate avariety of civil libertiesissues. These services dlow online users
to express their uncensored views on civil liberties issues and to interact with ACLU dtaff or
featured speskers. Many of the communicationsin the ACLU’ s discusson groups have included
and will continue to include sexud content, such as a discussion of teen pregnancy and teen
parenthood, a discusson of sexud privacy and state laws on crimina sodomy, and adiscussion
of the defense of pornography and other erotic expression under the First Amendment.

97. The ACLU does not moderate its computer communi cations systems because such
editing or censorship would be antithetical to the ACLU’s belief in freedom of speech.
Furthermore, the ACLU considers minors to be an important audience for its online resources.
The ability of minorsto participate in chat rooms or discussion groups with other minors and
with adultsisavitd part of their education. It is particularly important that minors be able to
access information about their rights and to learn about and debate controversia issues.

98. In addition to its own online resources, ACLU staff and members use other online

services such as e-mall, outsde discussion groups, and online mailing lists as an important low-
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cogt method of communicating and sharing documents and information with each other and with
those outside of the ACLU. Some of thismaterid aso discusses nudity or sexua conduct, such
as descriptions of the human body or human reproduction.

99. If the Act is not enjoined, ACLU of Vermont and the Nationd ACLU will be
compelled either to refrain from offering conditutionaly protected civil liberties materids and
from sponsoring condtitutiondly protected political debates or to face potentia crimind
prosecution.

Association of American Publishers, Inc.

100. PHaintiff AAP sues on behdf of its members who are content providers and users
of the Internet. Although their businesses are primarily based on print publishing, AAP's
members are very actively involved in the Internet. AAP' s members create eectronic products
to accompany and supplement their printed books and journds, create custom educationa
materid on the Internet; communicate with authors and others, receive manuscripts, and edit,
typeset, and design books dectronicaly; transmit finished products to licensed end- user
customers, communicate with bookstores and other wholesale and retail accounts; and promote
authors and titles online.

101. Many of AAP s members have Web pages and provide information to the world
on the Internet. Some of the content provided by AAP s members contains nudity or sexud
conduct. Many of the efforts to ban books in various communities have been directed at books
published by AAP’s members, and AAP fears that the Act will spawn smilar efforts directed at
AAP sonline publishing. If the Act is not enjoined, AAP members will be forced ether to risk
crimind ligbility or to stop providing online access to condtitutionally protected books and other

related materias.
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Freedom to Read Foundation, I nc.

102. Pantiff FTRF and its library and librarian members, both public and private,
serve as both access and content providers on the Internet. Because the Internet offers their
patrons a unique opportunity to access information for free, many libraries provide their patrons
with facilities that patrons can use to access the Internet. Many libraries also have their own
Web sites on the Internet and use the Internet to post card catal ogues, to post information about
current events, to sponsor chat rooms, to provide textual information or art, or to post online
versons of materids from their library collections. Patrons can, for example, access the Web
gte of certain libraries from anywhere in the country to peruse the libraries' card cataogues,
review an encyclopedia reference, or check a definition in the dictionary.

103. Some of the materias provided or made available by libraries contain nudity or
sexud conduct. For example, FTRF member libraries online card catalogues include such

works as Forever by Judy Blume, Women on Top by Nancy Friday, Changing Bodies, Changing

Lives by Ruth Bdl, Our Bodies, Our Selves by the Boston Women's Hedlth Collective and It's

Perfectly Normal by Robie Harris.

104. If the Actisnot enjoined, libraries will be inhibited from both posting and
providing access to materias on the Internet that contain nudity or sexua conduct. Adult library
patrons and Internet users would thus be deprived of access to these congtitutionaly protected
library materids. Given the globa and unrestricted nature of the Internet and the past attempts
by personsto bar literature and reference items from library collections, many of FTRF's
members may choose not to post asubstantial amount of expressive materid a al—materid that
many adults might consider useful for themsalves or their own children—rather than risk

prosecution for posting materia that might beillegd in Vermont.
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The National Association of Recording M er chandisers

105. Someof NARM’s members are online music retailers who market their
recordings by permitting Internet users to download music samples before making a purchase
with their credit cards. Permitting users to sample music before identifying themselvesis an
important feature of this marketing strategy. NARM members are concerned that they may be
exposed to crimind liability under the Act smply for migudging what may be deemed * harmful
to minors’ under an ambiguous standard.

Northshire Information, I nc.

106. Plantiff Northshire, in addition to operating two “bricks and mortar” bookstores
in Manchester Center, Vermont, operates alarge Web Site accessble through a series of
addresses highlighting the variety of Firs Amendment products that it socks. The master

address is www.northshire.com; www.vinylbarn.com leads to the used and collectible vinyl

divison of the store; www.V ermontbooks.com and www.V ermontbookstore.com highlight

books, music and other materids from Vermont authors, artists and craftsmen; and

www.usedbooks.com directs a customer to the used and collectable books division of the store.

Northshire stocks awide variety of books. Its Web ste currently offers approximately 275,000
titles, including books, videos, magazines, books on tape, music and cdendars.

107. Thetitlesthat Northshire carries include both fiction and non-fiction works about
sexud relationships, both heterosexua and homosexud. The Web site announces and describes
recent books and other materiads of interest. The Web Site also offers an e-mall newdetter
discussing upcoming events, new books not to miss, and other matters considered to be of
interest. Were the Act to be enforced, Northshire would be * chilled” in determining what

materias would be featured and described, and how they would be featured and described.
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108. Paintiff Northshire fears prosecution under the Act because its Web site on
occasion contains materiad that may be considered by some to be “harmful to minors.” For
example, covers of recordings sometimes contain nude images.

PSI Net, Inc.

109. PHantiff PSINet isacommercid Internet service provider and currently operates
one of the world's largest and most advanced global Internet Protocol (“I1P’) data
communications networks. Headquartered in Ashburn, Virginia, with more than 900 points of
presence (“POPs’) around the world, PSINet delivers awide variety of Internet-related functions
to nearly 100,000 business accounts on five continents, including dedicated and did-up accessto
the Internet, hosting of Web sites, e-mail and other managed applications, and electronic
commerce solutions.

110. PSINet’sclientsinclude abroad variety of businesses, from Fortune 500
companies to sole proprietorships, as well as government agencies, non-profit organizations, and
educationd ingtitutions. PSINet aso provides wholesale and private label Internet access
services to telecommunications carriers and other Internet service providers for resde to ther
own cugtomers, including both business and individua (‘ residentid” or “consumer”) customers.
Through these tdlecommunications carriers and 1SPs, aswdll asits own subsdiaries, PSINet
serves millions of consumer accounts (in addition to its business accounts) worldwide.

111. PSINet fearsthat it could be dleged to “ distribute’ materias that are “harmful to
minors’ within the meaning of the Act, primarily through the activities of its customers as both
content providers and as “users’ of content provided by others over the Internet.

112. A mgor component of PSINet’s busnessisto provide Web hosting services to

thousands of companies in the United States and around the world. PSINet's Web servers are
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located throughout the globe, including its twelve mgor hogting centersin Herndon, Virginia;
New York, New York; Los Angeles, Cdifornia; Atlanta, Georgia; Ddlas, Texas, Toronto,
Ontario; London, England; Geneva, Switzerland; Amsterdam, the Netherlands; Rio de Janeiro,
Brazil; Seoul, South Korea; and Tokyo, Japan. Any one of PSINet’s Web hosting customers
could, at any time, upload materid dlegedly “harmful to minors’ to its account on one of
PSINet’s Web servers, thereby making that materid available to “distribute’ over the globa
Internet.

113. Even assuming that PSINet could do so conggtently with its cusomers' legitimeate
expectations to post lawful content on PSINe’s Web servers, it would be impossible for PSINet
somehow to block access to al such content for Vermont residents, in order to prevent it from
being accessed by aVermont minor. Any such blocking attempts could cause severe disruptions
to the functioning of the PSINet’s global network, and the costs would likely be prohibitive.

114. Additiondly, PSINet fearsthat it could be aleged to “ digtribute’ materias that
are “tranamitted” or “stored dectronicaly” and “harmful to minors’ within the meaning of the
Act by providing e-mail and other application services that are used both by PSINet’ s direct
customers and by the customers of those ISP’ s and telecommunications carriers who resdl|
PSINet's Internet access services. The use of PSINet’s network facilities to send an e-mall
message, for example, that contains images or words alegedly “harmful to minors’ could thus
subject PSINet to prosecution under the Act. PSINet could aso be dleged to fdl within the
prohibitions of the Act when those using PSINet’ s globa network facilities—induding juveniles
in the households of its severa million resdentid customers—access sexudly explicit materias

online
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115. If the Actisnot enjoined, PSINet will be placed in a Situation in which it must
choose between risking crimind prosecution, and pursuing its legitimate and socidly beneficid
business as a provider of Internet services.

Recording I ndustry Association of America, I nc.

116. Membersof Plaintiff RIAA produce the vast mgority of sound recordingsin the
United States, some of which include sexudly frank lyrics. Some of these recordings (or
portions thereof) are available to the public on the Internet.

117. RIAA members are concerned that the Act requires them to censor the online
version of ther recordings. For thisreason, RIAA believes that the Act imposes uncondtitutional
press censorship that substantidly limits the Internet’ s potentia to enhance the diversity,
avalability, timdiness, qudity, and utility of music online by creating a powerful disncentive
for the use of interactive media technologies.

118. If the Actisnot enjoined, RIAA members might be crimindly liable for content
that contains descriptions of sexua conduct or nudity if they do not self-censor.

The Sexual Health Network, I nc.

119. PFantiff The Sexud Hedth Network’ s Web site (Sexuadhedth.com) includes a
wide array of sex education materids for people with disabilities and chronic diseases. Some
resources are written specificaly for The Sexua Hedth Network, while other materids are
adapted from avariety of sources. Topics covered include both genera matters (such as
information about the effects of aging on sexudity, or ideas to help increase women's sexud
pleasure), to disability-specific issues (such as sexud positions that may enhance intercourse for
individuas with particular disabilities, or advice on deding with low sexua sdf-esteem that may

accompany adisability).
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120. Thearticlesand other information available on Sexua hedlth.com necessarily
involve the use of sexudly explicit language and visua images. Frank, detailed
explanaions are given in order for the information that the Site provides to be useful to its
viewers.

121.  Sexudhedth.com dso includes forums where individuas may ask each other
questions and share information. This interactive feature helps to keep people coming back to
the Site, because it provides congtantly changing content, and alows individuals—who may be
geographically isolated from others with smilar disabilities or illnesses—to experience a
“support group” environment.

122. The Sexud Hedth Network’s Web site also provides links to other sexuality-
related Stes such asthe Sinclair Intimacy Indtitute (producers of explicit educationa videos
designed to help couplesimprove their sex lives).

123. The Sexual Hedth Network fears that making the materids on the
Sexuahedth.com site available online could be aleged to condtitute “ digtribution” of “harmful
to minors’ material and thus subject it to prosecution under the Act.

124. If the Act is not enjoined, the Sexud Hedth Network must choose between
risking crimina prosecution or curtailing its speech by removing from its Ste any materid that
could be dleged to be “harmful to minors.”

CAUSESOF ACTION
COUNT I

Violation of Adults Rights Under the First and Fourteenth
Amendments of the United States Constitution

125. Pantiffsrepeat and re-alege paragraphs 1 — 124 asif set forth entirely herein.
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126. TheAct violaestherights of plaintiffs, their members, and their users under the
Firgt and Fourteenth Amendments of the United States Condtitution on its face and as applied
because it effectively bans congtitutionaly protected speech by and between adullts.

127. TheAct violaestherights of plaintiffs, their members, and their users under the
First and Fourteenth Amendments to the United States Congtitution because it is not the lesst
redtrictive means of accomplishing any compelling governmenta purpose.

128. TheAct violaesthe therights of plaintiffs, their members, and their users under
Firgt and Fourteenth Amendments to the United States Congtitution because it is substantiadly
overbroad.

COUNT I

Violation of Minors Rights Under theFirst and
Fourteenth Amendments of the United States Constitution

129. Paintiffsrepeat and re-alege paragraphs 1 — 124 asiif set forth ertirdy herein.

130. TheAct violates the rights of plaintiffs, their members, and their users under the
First and Fourteenth Amendments to the United States Congtitution because it interferes with the
rights of minors to access and view materid that to them is protected by the First Amendment.

131. TheActisunconditutiond becauseit prohibits the dissemination to dl minors of
any materid that is deemed “harmful to minors’ of any age, despite the fact that some of the
materia has vaue for older minors.

132. The Act violatesrights of plaintiffs, their members and their minor users under

the First and Fourteenth Amendments because it is substantialy overbroad.

36

17088200\V-3



COUNT I11

Violation of the Right to Communicate and Access Information Anonymoudy
Under theFirst and Fourteenth Amendments of the United States Constitution

133. Pantiffsrepeat and re-alege paragraphs 1 — 124 asif set forth entirdly herein.
134. TheAct violatesthetherights of plaintiffs, their members, and their users under
the First and Fourteenth Amendments to the United States Congtitution to communicate and
access information anonymoudy, insofar asit effectively requires Internet usersto identify
themsdvesin order to gain access to condtitutionally- protected speech.
COUNT IV

Violation of the Commer ce Clause
Of the United States Constitution

135. Pantiffsrepeat and re-alege paragraphs 1 — 124 asif set forth entirely herein.

136. TheAct violates the rights of plaintiffs, their members, and their users under the
Commerce Clause because it regulates communications thet take place whally outsde of the
State of Vermont.

137. TheAct violates the rights of plaintiffs, their members, and their users under the
Commerce Clause because it congtitutes an unreasonable and undue burden on interstate and
foreign commerce.

138. TheAct violaestherights of plaintiffs, their members, and their users under the

Commerce Clause because it subjectsinterstate use of the Internet to inconsistent regulations.
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PRAYER FOR RELIEF

WHEREFORE, plaintiffs respectfully request that the Court:

A.

Declare that Section 7 of Act 124, 1999 Vt. Acts & Resolves 124
(amending 13 V.S.A 8§ 2802(a)), violates the Firs, Fifth and Fourteenth
Amendments and the Commerce Clause of the United States Constitution;
Prdiminarily and permanently enjoin defendants, their officers, agents,
servants, employees, and attorneys, and those persons in active concert or
participation with them who recaeive actud notice of the injunction, from
enforcing that provison;

Award plaintiffs their ressonable costs and fees pursuant to 42 U.S.C. 8
1988; and

Grant plaintiffs such other and further relief as the Court deemsjust and

proper.
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