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<EFTHE UNITED STATES DISTRICT COURT FILED

FOR THE DISTRICT OF SOUTH CAROLINA

CHARLESTON DIVISION JUL 8 5 2063
aron, ) CHARLESTGN, 65
Southeast Booksellers Association, )
etal, )
)
Plaintiffs, )
v. } C.A No. 2:02-3747-23

)

h) ORDER
Heary D, McMaster, Attorney )
General of Sowth Caroling, etal, )
)
Defendanis. )
)

Thic matter is before ths court upon Defendanis’ Motion to Dismiss or, i the
Alternative, tn Abzstain or Certify. The comt conducted a bearingon Defendanmts” motionon July
15, 2003. For the reasots set forth below, Defendants’ motion is denied.

L_BA D

Plaintiffs, with the exception of Families Against Intemet Censorship (“FAIC”), are
urganizations thal represent artists, writers, booksellers, and publishers who usc the Internet to
engage in expression, inchuding graphic arts, literatore, and health-related information. It
appears that some of thess orgenizations maintain their own Web sites. All either post or have
reembers that post material on the Web, The Web sites contain resources o, farer alim, visuzl
art, books, and stock photographic images.

FAIC is an arsanization that represonts families with Internet access and at lcast one

child. These Families are advoeates of the right to “aequire educarional and artistic material* via

the Internat. (Compl. at 10,) FAIC fights aganst govémment regulation and censorship of -

Internet content, ayguing thal parents should have witimate authority aver the coment to which
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their children arc exposed on the temet.

In this action, Plaintiffs have brought a pre-enforcement constitutional challenge to
permanently pnjoin the operation of 8.C. Code § 16-13-383. Section 16-15-385 provides
criminal sanctions for “disseminetiog hermful material to minogs.” The stature provides that
“rmistake of age is not a defense to a prosecution under this section”™ umnless “helore
disseminating or exhibiting (he harmful material or perfonmance, the defendant requested amd
received a driver's license, shudent idestification card, or other official governmental or
educational identification card or paper” indicatings that the recipient was at least eighteen years
o)d. 5.C. Code Ann. § 16-15-385(C)(3). “Harmiul to minors” is defined byuse of the following
sfandard:

(a) the average aduit parson applying cuntemi:umy commmunity standards would

find that the material or performance has a predominant tendency to appeal to a
prurient interest of minors in sex; and

(b) the average aduli person applying contIIptrary COMMAONIty standards would
find that the depiction of sexually explicit nudity or sexuval activity in the
material or petformance is patently offensive to prevailing standards in the adult
community concermning what is suitable for minors; and

(c) to areasonable person, the materisl or perfonmance taken as a whole lacks
serious literary, artistic, political, or scientific value for minors,

$.C. Code Ann. § 16-15-375. A violation of § 16-15-385 is z felony, punishable by up 1o five
years in prison, a fine of £5000, or both.

The cottroversy in this case conlers around an amendment w the Adt, sipned by
Govemor Hodges on July 20, 2001, which added the following definition of “material™
“rMaterial’ means piciures, drawings, video recordings, films, digital elecironic files, or otfer
visual depictions or representations but not malerial consisting entirely of written words.” 8.C.
Code § 16-15-375(2) (crmphasis added). Thus, the Act, together with this amendment,
proseribes the dissemination 1o minors of cbscene “digial electranic files.” Plaintiffs allege that
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i this proseription violates the First Amendment .nd the Commegce Clause because it prohibits

adults from viewing and sending constitutionaily-protected images over the Internet, and has the

effect ofprohibiting constittionally-protected cormmumcations natienwide. (Compi. at 1-2,26.)
Defendants have filed 8 motion to dismiss, arguing that Plaintiffs lack gtanding and have failed

10 state a claim upon which relief may be granted. In the atetnative, Defendants have moved

ra abstain or to.certify questions of stalutory construction fo the South Catolina Supreme Courl.

{Def. Mot. at 1.}

' [ MOTION TO DISMISS

A Rule 12(h)(1) Motioa to Dismiss for Lack uf Standing

Defendants argno that Plaintiffs lack standing and fail to allege a justiciable cantroversy

because Plaintiffs have not alleged that they publish material considered “harmful ro minors”

within the meaning of $.C. Code § 16-13-375. (Def."s Mot. at 1-2.) Defendunts also argue that
Plzintiffs do not allege specific fa¢ts 10 show that the materials in question would be sulject 1o
the Act. {Def Mecmo af 45) In reviewing a motion to dismiss pursuant to Fed. R. Civ. P,
12(6)1), all of Pleintiffs’ alleged facts are taken to be true, pnd dismissal is warranted only
when it is beyond doubt that Plaintiffs can prove no facts that would esiablish subject matter
jurisdiction. See ddams v. Bain, 697 F.2d 1213, 121% (4th Cir. 1932)..

Al the hearing, Plaintiffs clarified that they are claiming standing based upon imjuries to
their Tembers. An drganization has standing to sue on Sehalf of its members it (1) its
members would otberwisc have standing to sue in their own Heht: (2) the interests it secks lo
proteat are germane to the organization’s puipose; (3) neither the cleim asserted nor relief
reqaested require the participation of individual members. Hunt v. Washington State Apple

Advertising Commission, 432 U.5. 323 (1977).
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The first prong of this test requires the cowr to determine whethier the mdividual
members of =ach organization would he able to demonstrate 4 cognizable injury-in-fact. /2. In
a First Amendment setting, a plaintiff i not required to endure prosecution in order io
demonstrate a cognizable injury, Instead, “[w]hen a plaintiff faces a credible threal of
prosecution under a criminal statute he has standing to mount a pre-enforcement challenge to
thar statate.” North Carolina Right to Life. Ine. v. Bartlett, 168 F.3d 705, 710 (4th Cir. 1995)
(citing Wilson v. Stocker, 819 F.2d 943, 946 (1 0th Cir. 1987)); Babbirr v. United Farm Workers
Natianal Union, 442 11.8. 280, 298 (1979). A non-meribund stabate that *facially restrict(s]
expressive activity by the class to which the plaintiff belongs’ presents such a credible threa,
and a case or conhoversy thus exists in the abscnce of compelling evidence to the contrary.”
Bartlert, 168 E.34d ai 710. Plaintiffs need not show that their members' speech “clearly” fits
within the Terms of the Act. Rathet, Plaintiffs need only show that the statote “arguably” covers
the speech in question. Majars v. Abell, 317 F.3d 719, 721 (7th Cir. 2603).

Applying these principles here, the court concludes that Plaintiffs' individual members
wonld be entitled to sue on their own behalf boeause a eredible threat of prosecution exists under
the Act. The Act, which the partics agree is non-meribund, is a eontont-based regulation of
protected speech that applies to any individual, or group, who disseminates or exhibits “harrmful
materizl” 1o minors. S.C. Code § [6-15-385. American Booksellers Foundatien for Free
Expl.'es'sion (“ABFFE™, Southeast Booksellers Association (“SEBA"), Association of Amearican
Publishers, Inc. (“AAP™), Print Studio South (“P$5™), and Cormic Book Legal Defense Fund

(*CBLDF”) all represent members who use the Internee, in par, to reproduce, display, or rective
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materials “that contain hudity and depictions of the nude buman body" (Compl. at 8.) The
six it Plaintiff, FAIC, has a constitutionaliy-protected interest in receiving the speech in quesion.
f Va. St. Bd. of Pharmacy v. Virginia Cltizens Conswmer Cotncil, Inc., 425 U.S, 748, 756 (1976)

(“[TThe protestion afforded is to the communication, to iis source and to its recipients both 7).

| Thus, all of the Plaintiffs have demonstrated that the Act “argusbly” governs the speech in
question and, therefore, facially restricts their speech. Defendants do mot producs any
compelling evidence to contradict Plaintiffs’ allepations that the Act facially reswicts their
members” speech. See Bartlew, 168 F.3d at 710; see also E_’Elsan v. State Bar of Ga, 132 F.34
1422, 1428 {11th Cir. 1998) (agreeing “with the First Circnil’s admonition that the credible
threat of prosecution standard ‘is quite forgiving” ™ in the First Amendment context) {ciling New
Hampshire Right to Life, 69 F.3d at 14). Consequently, the first Hunt element is satisfied

hecause Plaintiffs’ members have sianding under the “credible threat of prosecution” standard

set forth in Bortesr.

The secand Hunt element - whether the interests that the organizarions are seeking to
protect are germane to the organizations” purposes — alsehas been salisfied. PSS isanon-proflt
arts organization that is dedicaled, in part, to providing exposure for its ynermber anists, Uneof

AAP"s purposcs is fo promote intclicomizl frecdom and to oppose censorship. SERA promotes

! PSS tepresents local artims and has a virtal art gallery that disptays artwork of its
members, SEBA represents independent bocksellers, librarians, beck reviewers, and writers
in Florida, South Carolina, Nerth Carolina, Georgia, Louisiana, Alabama, Arkansar, Tennesses,
Kentucky, Virginia and Migsissippi. ABFFE repressnts independent booksellers throughout the
country. CBLDF represents arfists, publishers, and writers in the comics cormmumity. AAP
represents American publishers, and it¢ members maiptain Web sites wherchy they display
.( contents and images of varions books.
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the free exchange of ideas and mainiaing un online book-selling forum. Similarly, ABFFE
FAIC, and CBLDF are organizations “dedicated to promoting free speech.” Emjoiting the Act
is clearly gerntane to cach organizations’ purposes. (PL Mema, at 8.)

Finally, the third Hun? slement has been met beeanse all of the Remabers share the same
imterest of guarding the right to produce and receive protested gpeech; thus, their interests are
fully represented by their crganizations. Marytand Higitways Contractars Ass'n, Inc. v. Stare
of Md., 933 F.2d 1246, 1252 (dth Cir. 1991) (noting that courts generally find that member
participation is required when the various members® interests are diverse and conflict). Because
Plainiiffs meet the Hurz test for organizational standing, Defendants’ motion for dismissal umsler
Fed, R Civ. B. 12(0)(1) is denied® Cf ACLUv. Rena, 31 F. Supp. 2d 473, 481 (E.D. Pa. 1599)
(finding Plaintiff ABFFE had standiug), 44, 217 F.3d 162 (3d Cir, 2000), rew'd on other
grounds, Asheroftv. ACLU, 535 U8, 564 (2002); ACLUv. Johuson, 194 F 3 1149,1135 {14th
Cir. 1999) {finding standing for ABFFE and AAP). |
®  12(b)(6) Mofion to Diisemiss

Defendants next move to dismiss the Complaint for failure to stz a claim pursuan! o

| Federal Rule of Civil Procedure 12(6)(6). In reviewing a miotion to dismiss imder Fed. R. Civ.

1
1

2 Tyefendants alsc argye that Plaintiffs have failed to make “particularized allegations™
of ijury-in-fact, cansation, and redressability. Although each of \hese requirements apply in
pre-enforcement First Amendment cases, see, £.8., Larson v. Valente, 456 U.5. 228, 233-36,
238-44 (1982), particolanized allegations are not required at the pleading stage, Lujan v.
Defenders of Wildlife, 508 U.S. 555, 561 (1992) (AL the pleading stage, genmeral facrual
altegations of injury resulting from the defondaat’s conduct may suffics, for on a motion to
dismiss we ‘presum(e] that general allegations embrace Those specific facts that are necessary
to support the claim.” ). This approach is commensurate with the notiee pleadiog goals of Rule
8(). See Conley v. Gibson, 355 U.8. 41 (1957). Plaintifs have generally alieged injury-in-fact,
causation, and redressability. Thus, this argument is without merit.

6
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P. 12(b)(6), 21l well-pleadcd allegahons in the Complsint are taken as true, end dismissal 18
warranted only when it is heyond doubt that Plamtiffs can prove no set of facts which would
entitle them to relief. Edwards v. City of Goldsboro, 178 F.3d 231,244 (4th Cir, 1999); Johnson
v. Mugller, 415 F.24 354, 355 (4th Cir. 19659).

1. First Aniendmenl Violation

Plaintiffs argne that the Act, as a content-based testriction on speech, cannot survive
strict serutiny review. Moreover, according 1o Plaintiffs, the Actis imconstitmtionally overbroad
hecanse it substantially infringes on protecied speech of adults.

“As a general principle, the First Amendment bars the government from dictating what

we see or read or spesk or hear.” Ashereft v. The Free Speech Coalition, 122 8. Ct. 1389, 1399

(2002). However, “[t]he freedom of speach has s limits; it doesmot embrace certain calsZoties '

of speech, including . . . obscenmity” Id; Rath v. United Siates, 354 L1.S. 476, 485 (1957).
According to Defendants, the Act does not implicate amy protected speech becanse the Act’s
definition of “harmfal to inors™ complies Wwith the test for obscenity set forth in Miler v.

Califormia, 413U.8. 15 (1973).% It istrue that the Act defipes “hammful tampors” by reference

3 In Miller, the Supreme Conrt reviewed a criminal conviction against 2 cammercial
vendar who mailed brochures containing pictures of sexually explicit activities to individuals

who had not requesied such materials. 74 af 18. The Court set forth the following test for
ohscenity, which controls to this day:

(2) whether the average person, zpplying COREMPOTAry CoMMURItY standards
would find that the work, taken ss a whole, appeals to the prurient interest: ()
whether the work depicts or describas, in 2 patently offensive way, sexual
vonduct specifically defined by the applicable state law, and (c) whether the
wotk, taken a5 a whole, lacks serious Literary, artistic, political, or seientifie
value.

doos
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i the test set forth in Miller. and it is also true that obscenity is not entitled to any First

Amendment protection, However, what is considered obsoen for an audience of minors is Tot

necessarily considered obscene for an adull audience. Ginvberg v. Sure of N.Y,, 390U.8. 629
(1968) {“[TThe concept of abscenity or of unprotecled matier may vary according to the group
to whom the questionable material is directed or from whom it is quarantned.” (internal
guotation marks omitted)); ses also Santosky v. Kramer, 455 1.8, 745, 766 (1982); FCC v.
Pacifica Found., 438 US. 726, 749-50 (1978). The South Caroding Act explicitly defines
abscenity by reference o the type of content that is “suitable for minors.™ Thus, it is Incotect
to assert that the protected spe;ech of adults is not implicated by & 16-15-383.

Bﬂcallniﬁ the Act canstitutes a content-based restriction affecting the protecied spesch of
adults, it must bo evaluated pursuant 1o strict scrutiny.” Renav. ACLY, 321U.8, at 870 (holding
that content-based reghlation of Internet spesch is subject to strict scrutiny), While there is an
indisputably “compelling interest In protecting the physical and psychological weil-being of
minors,” the government’s chosen means (o achieve that end must be “carefully teilored.” Zd.
Notably, several federal couris have found that, where the Internet is involved, prohibitions

against dizseminating harmful materials to minors cannot withstand strict scrutiny review

Id. a1 34 (internal quotation marks and citalions owmitted).

* The lave! of serutiny that applies to particular types of speech depends in part on the
particular speech mediusy involved. Thus, for exaraple, attempts io regulate the print edia
have been subjected W strict scrutiny, while the broadcast media have been afforded less First
Amendment protection. Aficr examining the nature of the Intemner, and conchuding that it is
more similer to the telephone a5 a communication mediun than to the broadeast media, the
Court in Reno detstmined that the Intemnet deserved the highest level of First Amendment
£ protecrion. .

(P 8
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because such prohibitions are not narrowly tailored to the eompelling interest of shieldimg
rminors from obscenity? Sec id. (striking down Communications Decency Act because it was
ot narrowly 1allosed fo government intercst and excessively suppressed speech that adults have
a constitaijonal cight to receive); Askeraft v. ACLU, 122 5. C1. 1700 (2002) (remanding for
determination of whether Child Online Protection Act is namowly tailored fo government
interest of pralecting minors from obsceniry); ACLUv. Askeraft, 322 F.3d 240, 261 (3d Cir.
2003) (holding that prohibition agains! dissemination of phscenicy to minors did not employ the
"|east pestrictive means™ 10 effect the Government®s compelling interest in protecting rmnors,
and thevefore violated sirict scruting test vnder First Amendment). Moreover, several counts
have held (hat state and federal provisions analogous fo the one at issue here are substantially
overbroad and chill the protected speech of adults. ACLL v, Asheroft, 322 F.3d 240, 267 (3¢
Cir. 2003) (concluding that prohibition against dissemirating obscenity to minots substantially
encroaches on free speech rights of adults); Butler v. Michigan, 352 U8, 330, 383 (1957)
{(holding that the First Amendment will not permit restrictions that interfere with the rights of

adults to abiain constitutionally protected speech ang effectively “reduce the adult population

! .. .10 reading only what is fit for children.™). Bur see Asherafi v. ACLU, 122 5. Ct. 1700, 1713

(holding thal the use of the Mitler definition of obscenity, as it applies to minors, does act render

COPA substantially overbroad).

Tns sum, Plainiffs have adequately alleged an undue restriction on the protected speech

5 There is no indication in the vase sub judice that the State considered less resrictive

means, such as filtering mechanisms, to protect children fram receiving obscene materials over
the Intemet.
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of their adult members, and Defendants have not shown that Plaintiffs can prove no set of facts
thal would cutiffe them to relief % Accordingly, Defendants” motion to dismiss Plaintiffs” First
Amendmezt claim is denied.

2 Commerae Clause Claim

Plaintiffs also stare a viable claim for vialation of the Commerce Clanse. The “dormant
implication of the Commerce Clause prohihits state . . . vegulation . . . that discriminates against
ot unduly burdens interstate commerce and therehy ‘imped(es] free private wade in the national
marketplace.” ™ General Motors Carp. v. Tracy, 513 U.5. 278, 257 (1997) {auoting Reeves, fac.
v. Stake, 447 11.5. 429, 437 (1980)) (citations omiticd). Furthermore, the Supreme Courf has
tong recognized that certain typea of commerce are uniquely suited to national, as opposed 1o
state, regulation. See, e.g., Wubash, St. L. & P.R. Co. v. Mlinois, 118 U’S 557(1886) (holding
statas cannet regulate railrozd rates). .

Section 16-15-385 arguably violates the Conumerce Clause in 2! least two ways: (1)1t
conelimtes an unrezsonable and undue burden on interstate and foreign commerce; and (2} il
subjects intersiale use of the Intemet 1o inconsistent state regulation. See Johnson, 194 F 3d at
llﬁﬁ-ﬁl {discussing likelibood of copstitutional infirmity of similar state statute on dormant
commeTee clause gmunds);ldm. Libraries Ass'n v. Pataki, 969 F.Supp. 160, 168-83 (SD.N.Y.

1697). As the Pataki court abserved:

¢ Defendants alse argue that the Act is comsiiiutional because it excludes material

consisting entirely of words. (Memp at 7-8) Although it is true that the Act exeludes such

material, Plaintiffs claim that their members send and receive images. which are also entitied
o eonstilutional protection. Sec Stromberg v, Califernia, 283 U.8. 359, 369 (1931).

10
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The unigue nature of the Intermed Mghlights the likelilood that a single actor
might be subject 1o haphusard, uncoordinated, and even auttighl incomsistent
regulation by states that the actor never intended to reach and possibly was
pnaware were being accessed. Typieally, states’ jurisdicrional limits are related
to geogruphy; geography, howsver, is a virtually meaningless construct on the
Tntemst,

Id a1 168-69. Because Plainfiffs conld prove a set of facts that would entitle them to relief on

their Commerce Clause ¢laim, Defendants’ Rule 12{b}Y6) motian is denied.
1. N TO

Defendarits next move for shatention under Railroad Commission of Texas v. Pulbmem

Ca., 312 U.S, 486 (1941). (Def. Mot. at 9.) The prerequisites for Pullmean shstenlion are! (1)
substantial uncertainty as to the meaning o‘f the state law in question; and (2) a reasonable
possibility that a state court's clarification of the state law would resolve the need for a federal
constitutional ruling, Kusper v. Pontikes, 414 1.5, 51, 54-55 {1973). The Supreme Court has
indicated thai abstention is disfavored in the setting of senaitive Constitutional rights, svch as

 fieedom of speech. See, e.g., Procunier v. Martingz, 416 11.5. 396, 404 (1974), svervuled on

other grounds by Thornburgh v. Abbod, 450 11.5. 401, 413-14 (1989), Similarly, the Fourth
Circuit has noted that courts “have been purticularly reluctant to absisin in cascs involving facial
challenges based on the First Amendment, becavse the delay invalved might itself effect the
impermissible chilling of the very constitutional right [the litigant] seeks to protect.” Barteir,
168 F.3d at 71} n.1 (intemnal citations oinitted).

Defendants contend that the South Caraling Supreme Cowrt could interpret the stataie
1l to avoid the federal constitutional questions presented here. (Memo at 9.) First, tomy briefly

argne that the South Carolina Supreme Court could clarify the scope of “digital electronic files,”

{1 11
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| which was added to the definition of “material” in Seclien 16-15-375(2). To the extent that
De.fendants-suggﬂst that the phrase could be interpreted to rof apply to the Iutermet, this
argument is impersuasive because the plain meaning of “digital eloetronic files” incbrporates
files that are sent and received via the Intemet.

Next, Dafendants argue that the South Carolina Supreme Coourt might imterpret the Act

to include 3 scienter requitement. (Def. Mot. at 10, 12y Although {tis frue thata eriminal

statuie is generally interpreted to include an element of scienter or eriminal intent, “(tlhe power

of the Legislature to declare what acts shall constitute crimes ordinarily includes the power 10

make the commission of the act erimimal withowt regard to the imtent or knowledge of the -
aceused.” Guinyard v. South Caroling, 195 S.E.2d 392, 395 (8.C. 1973). Thus, "[fhe
legislature . . . may forbid the doing of an act and maks its commission crimina) without regard
to the intent or knowledge of the doér, and if such legislative intention appears, the courts must
give it effect.” Id.

Here, the legislarure bas clearly previded criminal sanctions for “disseminating harmful
material to miners™ without regard to the ingent, or lack thereof, of the wrongdoer. The statnte
explicithy provides that “mistake of age is not 2 defense 1o a prosecution under this section,”
subject to limited exceptions that are oot applicable in this case. 8.C. Code Ann. § 16-15-
IES(CH3). Thus, any attempl to interpret § 16-15-375 as including a scienter element would he
gonirary to the plain language of the statute. Neither this covrt nor the South Carolina Supreme
Court is al liberty to rewrite the express provisions of the statule in order to render it
canstitational. Cf United States v. Albertini, 472 U8, 675, 680 (1985 (“Statates should be

censtrued fo avoid constifotional questions, but this intsrpretive canon is not a license for the

L
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judiciary to rewrite language enacted by the legistature.™).

1]

Moreover, even if it were possible to interpret the Act as including a scienter element,
such an interpretation would not tesolve the constitutional issues becanse the terms of the Act
2llow for a “heckler's vete” {P1. Opp. Memo af 29-30) (clting Rena v. ACLU, 521 118, at BBO
{discusaing problem of “heckler’s veta”)); see also Jolnson, 194 F.3d 1149, 1155 (10th Cir.
1999) (same). The “heckler’s veto™ issue was discussed in Reno, where the gevernment
attempled to defend the Communications Decency Act on the groundls that the “mowledge

requirement” sufficienily narrowed the statute. Reno, 52) 1.5, at 880. The Supreme Court

rejected the argument because, distinet from e settings in which the Act was originally

i designed to oparatw (for example, criminalizing a merchaui’s sale of a pomographic magazins
1o snmac;nn' fnown to him to be 2 minor), the pature of the Intemnet is such that identiti=e ave no
lotyger known or aecertainable — th&efme, the “hauldg.-r’s veto™ enables ahyone 1o exposeanother
t progecution by informing that person thar a minor will be viewing the speech deemed by the
Act to be “harmful.”

Defendants havenot shown that there is substantial uncertainty 25 to the mesning of the
Act, and they have not identified any issucs that would obviate the nesd for a federal

consiitulional Tuling, Accordingly, the court declincs ta sbatain pursuent to Potllmor.

i V. MOTION TO CERTIFY

i . Finally, Defendants argue that, even if absteation is not warmnted, the coutl should
certify various questions about the scopz of the Act to the South Carolina Supreme Court.
Defendants seek certification of the following questions: (1) the meaning of the term “digital

electronic files™ (2) Whcther the Act includes a scienter requircmnent; (3) whether “harmlul to

W
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minors” sets standards based upon the youngest Imtermel users; and (4) the meaaing of
“community’” in the term “conienporary cormmuwity slandards.”

For supporl, Defendants rely on the Fourth Cirewit’s recent holding in PSINet, Inc. v.
Chapmar, 317 I.3d 413, 422 (4th Cir. 2003), wherein the Fourth Circuit certified various
questions to the Virginia Supreme Court in the context of a similarly-worded Virginia stamte.
The Fourth Cireuit held that certification is the proper course where an authoritative state courl
roling “would substantially aid [the court’s] review of [the] constitutional holdng.” See id.

The court finds that PSINet is distinguishable and (oes niol require cersiication of any
of the questions identified by Defendanis. /As an initial matter, in PSINet, he Pourth Circuit was
reviewing the entry of a preliminary injunction. Beeause enforcement of the stamte had teen
enjoined, thare was no danger thal $he delay involved in certifying the questions would itseif
impermissibly chill protecied specch. Here, on the other hand, Phainti s have neither songht nor
obtained an injunction against the enforcement of the statufe. n these circumstances, the court
st be mindfil of the Fourth Circwit's admaonition to avoid delay in resolving facial challenges
that are hased upon the First Amendment. Bartlett, 168 F.3dat711n.1 {noting that abstention
is disfavored “because the delay invalved might itsclf effect the impermissible chilling of the
very constitutional right [the litigant] seeks to protect.™),

Furthermore, the two quegtions certified in PSINVet are not implcated by South
Caroling’s Act, In PSINet, the Fourth Cirewit cextified the following questions: (1) “would the
use of any of the techaological access contrals identified by ihe Atiomey General of Virginia
preclude conviction under Virginia Code § 18.2-39) as amended in 199977, and (2) “does the
prohibition agoinst knowingly displaying pomographic malerials thet are ‘harmful to juvemiles’
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apply o displays made only in conmection with the sale, rental, orloan of such marenals? fnot,
what must the government estahlish to prove that a defsndant has knowingly displayed such
materials “for commercial purpose’”* PSINer, 317 F.1d at 419. Resolution of these questions
was niecessary besanse of the terms of Virginia's siatute, which prohibited *the knowing display
of sexually harmiul matenal for cammercial purpose in any electronic file or message i 2
manner whereby juveniles may examing and peruse the material.” Id. at 415 (emphasis added).
South Carolina's Act, on the other hand, is not limited to “commercial purposes,” and it does
not contemplate a similar abilily to avoid prosecution through the use of compliance measures.

Most importantly, unlike the questions t.hlat were genified in PSINe, the questions
identi fied by Defondants would not subsiantially assist the court’s review of the copstitutional
issues. As discussed above, the term “digital electronic files” is unambigugus and is not subject
to any meaningful narrowing consguction. The statute also plaimty mxcludes a scienter
reguirement.  Similarly, the lerm “community” is expressly defined in § 16-13-305(E) as
follows: * 'community standerds’ used in detenmining prurtent appeal and patent offensivencss
are the standards of the area from which the jury is drawn. ™ Thus, there is no reasen to certify
any of these questions to the South Caroling Supreme Court,

Defendants alsa assert that “the Supremse Court conld address . . . wizether, as used in §
16-1 5-3?5 and applied to § 16-15-385, material *harmful .to minors’ =ats standards hased bpon
the youngest [Tintemet users” rather than on older moinors,” suggesting that if the statute were
construed ta crimipalize only materia) deemed harmful for older adolescents, it would he
constitutional. Regardless of how the Supreme Court might ansser this question, the answey
would have littls, if any. effect on Plaintiffs’ constitutional challenges. The gravamen of
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Plaintiffs’ complaint Is that the Act infringes their right as adulls to engage in Internct
communications that are protected as (o &lults. Bven if the Act were comstried Lo criminalize
|| only material deemed harmful for older adolescents, it would still censor 8 certain category of

material that is fully profected for adults. Accordingly, certification of 1his question would nat

| substantially aid or akter the court™s review of the constitalional tssues.

I ¥, CONCLUSION

1 is, therefore,

ORDERED, for ihe forcgoing reasons that Defendanls’ Motion to Dismiss and

Alternative Motion to Abstain or Certify is DENIED.

PATRICK MICHéEg n BF FY

UNETED STATES DISTRICT JUDGE

AND IT 18 50 ORDERED,

Charleston, South Carolina
July 23 2003
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